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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
The Federal Building
Room 280, 1244 Speer Boul evard
Denver, CO 80204

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
ON BEHALF OF
MARTI N L. RI CHARDSON, Docket No. WEST 91-143-DM
COVPLAI NANT
V. MD 90-19

Mne 1.D. No. 26-02161
F.K.C., INC,
RESPONDENT

ORDER OF TEMPORARY REI NSTATEMENT

The Secretary of Labor has applied for an order tenporarily
reinstating Applicant Martin L. Richardson to his former position
wi t h Respondent.

The file reflects that on Decenber 26, 1990, Respondent was
served, by express mail, with a copy of the Secretary's
application for tenporary reinstatenment.

Respondent has not requested a hearing on the Secretary's
application and nore than 10 days has el apsed since Respondent
recei ved the application

Since no hearing has been requested, the Judge, pursuant to
Section 105(c) of the Federal M ne Safety and Health Act of 1977,
30 U S.C 0801, et seq., and Commission Rule 44, 28 CF. R O
2700. 44 as anmended [51 F. R 16033 (1986)] is required to
i medi ately review the Secretary's application

On the basis of the contents of the file, if the Judge
determ nes that the miner's conplaint is not frivolously brought,
he shall issue an order of tenmporary reinstatenent.

The file herein includes an Affidavit indicating Respondent
di d business and operated facilities in the production of sand
and gravel and is, therefore, an operator within the neaning of
Section 3(d) of the Mne Act.

The Affidavit further states as follows:
At all times relevant, Applicant Martin L. Ri chardson was

enpl oyed by F. K. C. as water haul truck operator at F.K C's pit
and was a niner, as defined by Section 3(g) of the Mne Act.
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On August 8, 1990, an MSHA inspector was on the mine site to
conduct a regular inspection. On that date, the inspector, after
wat ching the truck in operation, questioned the Applicant about
the condition of the brakes on the truck. The Applicant infornmed
the inspector that the truck had no brakes, and he felt it was
unsafe to operate the truck w thout brakes.

The operator was aware of the Applicant's protected activity
because he was confronted by Richard Grant, a supervisor. G ant
t hreatened the Applicant with discharge, if he spoke to an MSHA
i nspect or agai n.

The Applicant was laid off and ultimately fired after the
truck he operated was renoved from service for |ack of brakes.

M ne Managenent's actions were notivated by the Applicant's
protected activity.

Di scussi on

Based on the contents of the file, it is indicated that the
Commi ssion has jurisdiction to consider the request for tenporary
rei nstatenent.

Further, talking to an MSHA inspector and inform ng him of
the condition of the brakes on the truck was an activity
protected under the M ne Act.

In addition, Respondent took adverse action agai nst
Applicant in discharging him

Finally, the facts indicate Respondent's actions were
notivated by Applicant's activity which was protected under the
M ne Act.

For the foregoing reasons, | conclude that the application
filed herein was not frivolously brought.

Accordingly, | enter the follow ng:
ORDER

1. The application for tenporary reinstatenent is GRANTED

2. Respondent is ORDERED to reinstate Applicant Martin L
Ri chardson to the position he held on August 8, 1990, at the sane
rate of pay and with the same equival ent duties that were
assigned to himimrediately prior to his discharge.
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3. The undersigned Judge will retain jurisdiction of this
case.

4. The parties will be afforded an opportunity to be heard
on the nmerits of any discrimnation conplaint hereafter filed
her ei n.

5. Correspondence was forwarded by the Judge's office to
Martin L. Richardson at the address of 2316 Statz Street, North
Las Vegas, Nevada 89030. The letter was returned indicating
delivery had not been nmade. The envel ope was mar ked " ATTEMPTED
NOT KNOWN. "

An agent of Airborne Express also indicated to the Judge
that they could not I ocate M. Richardson

M. Richardson also called the Judge's office and stated
that his tel ephone had been di sconnected because he didn't have
nmoney to pay his tel ephone bill

In view of the above, a representative of the Secretary is
directed to attenpt personal service of this order to M.
Ri char dson.

John J. Morris
Adm ni strative Law Judge



